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UNITED STATES GOVERNMENT

Regional Counsel Opinion No. 167
Memorandum — Siisimms saomerion agnes

REGION ‘IX
TO : R. L. O'CONNELL, Director DATE: September 29, 1973
Enforcement Division 302
FROM : CASSANDRA DUNN, Regional Counsel

SUBJECT: Review of Public Health Regulations, Department of Health,
State of Hawaii, Chapter 37 Final Draft August 16, 1973
and Chapter 37-A, Final Draft August 16, 1973.

We have compared Chapter 37 Draft of August 16, 1973 with the
material previously contained in Chapter 45 and observed
changes in the following provisions:

1(a)(2), L(d)(2), 1(uw), L1(v), 1l{(x}, L(y),
2, 3, 4(e)(2), 14(b}(3), 15(a) (1), 21(a) (1) (iidi),
30(a), and 36.

In our previous evaluations of Hawaiian authority (June 7,
1973 and July 24, 1973) the effect of Chapter 37-A was not
considered. We herein consider the effect which the August
16, 1973 drafts of Chapters 37 and 37-A have on our prior
evaluations of Hawaii's authority.

The entry numbers contained below refer to the entries
contained in our earliest evaluation.

Entry No. l: Previous conclusions basically unchanged.

Entry No. 2: Previous conclusions basically unchanged.

Entry No. 3: Previous conclusions basically unchanged,
Regarding the questionable nature of specific
authority for Section 403 see the letter to

" *Nelson Chang from Cassandra Dunn dated September
28, 1973. Note that Chapter 37, Sectim 15(a) (1)
differs from the corresponding provision in
Chapter 45 thusly:

Chapter 45: "The Director shall approve an

NPDES application for a NPDES permit if . . .

{(a) the existing treatment works or waste out-

let is designed, built, and equipped in accord-
ance with the bést practicable control technology
so as to eliminate or reduce wastes to a minimum."
(emphasis added)
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Chapter 37: The underlined words above,
"eliminate or" are deleted.

The elimination of waste:discharge is the

national goal of the FWPCA 1972 (Sec. 101 (a)

(L)). It would seem that if best practicable
control technology could eliminate wastes, it
would be required to do so. We hope that the
deletion of "eliminate" does not reflect an
attitude which would not require the elimination
of wastes if such is a result of the best practic-

able control.
Entry No. 4: Previous conclusions basically unchanged.
Entry No. 5: Previous conclusions basically unchanged.
Entry No. 6: Previous conclusions basically unchanged.
Entry No. 7: Previous conclusions basically unchanged.
Entry No. 8: Previous conclusions basically unchanged.
Entry No. 9: Previous conclusions basically unchanged.
Entry No, 10: Previous conclusions basically unchanged.

See letter from Cassandra Dunn to Nelson

Chang dated September 28, 1973.
Entry No. 1ll: Previous conclusions basically unchanged.
Entry No. 12: Previous conclusions basically unchanged.
Entry No. 13: Previous conclusions basically unchanged.
Entry No., 14: Previous conclusions basically unchanged.
Entry No, 15: Previous conclusions basically unchanged.
Entry No. 1l6: Previous conclusions basically unchanged.
Entry No. 17: Previous conclusions basically unchanged.
Entry No. 18: Previous conclusions basically unchanged.
Entry No. 19: Previous conclusions basically unchanged.
Entry No. 20: Previous conclusions basically unchanged.
Entry No. 21l: Previous conclusions basically unchanged,
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Entry No. 22: Previous conclusions basically unchanged.

Entry No. 23: Previous conclusims basically unchanged.

Entry No. 24: Previous conclusions basically unchanged.

Entry No. 25: Previous conclusions basically unchanged.

Entry No. 26: Previous conclusions basically unchanged.

Entry No. 27: Previous conclusions basically unchanged.
Regarding the authority to meet the require-
ments of 40 CFR 124.73(f) and (g) see the
letter from Cassandra Dunn to Nelson Chang
dated September 28, 1973.

Entry No. 28: Previous conclusions basically unchanged.

Entry No. 29: Previous conclusions basically unchanged.

Entry No. 30: Previous conclusions basically unchanged.

Entry No. 31l: Previous conclusions basically unchanged.
See the letter from Cassandra Dunn to Nelson
Chang dated September 28, 1973.

Entry No. 32: Previous conclusions basically unchanged.

Entry No. 33: See the letter from Cassandra Dunn to
Nelson Chang dated September 28, 1973.
Previous conclusions basically unchanged.

:yj ; ///7

CASSANDRA DUNN -

Encl:
Letter from C. Dunn to N. Chang
dated September 28, 1973

Note:this is a Regional raview only ard is subject to EPA Washington
concurreancea,



September 28, 1973
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Thae following are our comments o vour comments
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"2y Procedures which enaoble the Director

to assess or o sua any persons re sponsible

for an unauthorized discharge of pollutants

for any aupenses incurroed by the State in
TOROVicng, COLTGOtinG, or terminating any
advorse offccts unon water quality resulting
from such unauvthgwized discharge of pollutants,
whather or not aceidental; and,

" {3} Procedures which enable the Director to

oue Tor componaation for any loss or destruc-~

Zisn of wildlife, fish oxr aguatic life, and for

any other actual damages caused by an unauthorized
diccharge of palj“tanbu, cither for the State, for
any wasidents of the State who are divecitly

aggrieved by the unautlorized discharge of nclliutants
v both.)}®

Dogarding the raised in vour sixth para-
agranh:  Aubiority Lo mo rocquiremanis of 402(h) FWPCA
72 acowi Lo be contalinag thin thoe Zections vou cite. In
wiisig the phrasae Yauthowibty vague,®™ we refor to the fact
thnd uaiLher the obain “ﬁv roqulations contain a
provision o x”iumilull o 402(hy) FUPCA 72. Thoe
avthori that it doos not specifically

A2 {h) PURCA 72,

Poan sintz roisaed in your soventh para-
graphs  This 0 mo Lo Do moot oS you indicate that
the Departmonl doos t desiza to hoave the releovant authority.

rainad in vour elghth para-
ardlblocks will omrist to

Toxr NPDES nomalt auvthority.,
thordughlunderstanding of
ragulations is to prepare
elaboxation of how

Wy, ©LOOo,

hLuanﬁg
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raz' ation
hs A tion of
Abtonaocy =
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cputy o?‘aé Counsal
L Une 02(9}




- 4 -

"The importance of these statements in determining
whether the State has the authority reguired by Scction
402 (b) of the Act and by EPA's State Program Guidelines
cannot be overemphasized., A well-written statcement can
illuminate unclear statutory language, explain constitutional
reguirements, app}y rules of construction under State law,
and direct “ho reviewer to the precise statutes, rcgulathns,‘
and judicial decisions which support the authorities cited in
the form for use in preparing Attorney General's Statements
which was forwarded to the Regional Administrators on March
28, 1973, by the Assistant Administrator for Enforcement and
General Counsel. Such a statement can greatly faC1lltate
review and, if possible, approval of State programs."

Regarding the points raised in your ninth paragraph:
Chapter 37A of the Public Health/ kgulations establishes
classifications of water uses, zones of mixing, classifica-
tion of water areas, water gquality standards, and procedures
for establishment, renewal and termination of zones of mixing.
The "lowest" (in the sense of being least stringently con-
trolled) classlflcatlon of coastal waters are those aonotcd
o CL@e ‘.'_3"_‘ Lhe .Aﬂ...uil.:::-:)\.- x.J.\_*uu.t._-Lu‘ LON CUGaS LEL Wit bima. Lo e,

Class "A", the lowest fresh waters are designated Class “2

Class A waters are defined in Section 3{(A) (2):

"The uses to be plotectcd in this class of waters are
recreationall,] (including fishing, swimming, bathing
and other watexr-contact sports) [and] , aesthetic enjoy-
ment [.] and the support and propagation of aguatic 1life.

"It is the objective for this class of waters that their
use for recrecational purposes and aesthetic enjoyment not
be limited in any way. Such waters shall be kept clean

of any trash, solid materials or olls and shall not act as
receiving watcers for any effluent which has not received
the best [practicablel QSE&E? of treatment or control

practicable under existlng technology and compatible with
the standards established for this class."

Class B waters are defined in Section 3(a) (3):

"The uses to hoe protected in this class of waters are

small boat harbors, commercial [.] and industrial shipping,
bait fishing, compatlblo recreation, the support and propaga-
LlO“ of aguatic life, and acsthelic enjoyment.

"It is the objective for this class of waters that discharges
cf any pollutant be controlled to the meximum degree possible
and that sewage and industrial cffluents veceive the best
practicable treatment or control Lompatlblc [for] with the
standards established for this class.

o7
N
{
{
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"The Class B designotion choll apply only to a limited

aroa next to hoabt docking facillities in bays and harbors.
Tho rost of tha =a in such bay or harbor shall be
lass A unlogs othar aocciflc designation in
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